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it is not uncommon for local access regulations to pro­
hibit indecent programming, notwithstanding the fact that
the 1984 Cable Act would appear to have prohibited
such requirements. See Comment, Controversial Program­
ming on Cable Television's Public Access Channels: The
Limits of Governmental Response, 38 DePaul L. Rev.
1051, 1084 n.225 (1989) (citing regulations). More­
over, insofar as ordinances or contracts preclude cable
operators from exercising editorial control over access
channels, those ordinances and contracts may well have
been influenced by the like requirement in the 1984 Cable
Act itself; by preempting such provisions, Congress has
to a great extent returned the parties to the position they
would have occupied had the 1984 Cable Act itself been
limited.

In any event, even if federal preemption in some cir­
cumstances can make the actions of a private party at­
tributable to the federal government, that surely is not
the case whenever federal law preempts state law. For
example, the federal allocation of broadcast frequencies
no doubt preempts any state effort to accomplish the same
end; that fact does not, however, convert the editorial
choices of federal broadcast licensees into state action.
Cf. CBS, Inc. v. Democratic National Committee, 412
U.S. 94 (1973). Similarly, the Equal Access Act, 20
U.S.c. 4071 (a)-which requires the States in some cir­
cumstances to permit private religious activities on public
school property, see Board of Educ. v. Mergens, 496
U.S. 226 (1990)-does not somehow transform a private
religious group's doctrinal instruction into proselytization
by the government itself in violation of the Establishment
Clause. See Garnett v. Renton School Dist. No. 403,
987 F.2d 641, 646 (9th Cir.) (discussing Act's preemp­
tive effect), cert. denied, 114 S. Ct. 72 (1993). Accord­
ingly, insofar as petitioners seek to rely on the preemptive
effects of Sections 10(a) and 10 (c), they should raise
that issue as did the plaintiffs in Hanson, in an as-applied
challenge to the statute based on alleged rights that they
have under a particular state law.
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Second, although we have previously argued that the
holding of Hanson should not be extended to areas out­
side the context in which it was decided,'7 for present
purposes it suffices that the holding in Hanson is entirely
consistent with our position in this case. The holding of
Hanson was that a federal statute permitting railroads
and unions to negotiate union shop agreements that would
be banned by contrary state law is government action and
is constitutional. Similarly, although the conduct of cable
operators in prohibiting indecent programming under Sec­
tions 10(a) and 10(c) is not properly attributable to the
federal government, the statutory grant of permissive au­
thority to cable operators to do so must be consistent
with the First Amendment, and we argue below that it is.
See pp. 24-28, infra. Hanson does not rest on the premise
that a private employer's decision to enter into and en­
force a union shop agreement is itself attributable to the
government, and it therefore does not support petition­
ers' suggestion that, by analogy, Sections 10(a) and
10(c) convert the decisions of private cable operators
to prohibit (or not to prohibit) indecent access program­
ming into actions of the federal government. Private ac­
tion is not attributable to the government merely because
it is permitted by federal law. See Jackson v. Metro­
politan Edison Co., 419 U.S. 345, 351 (1974); Flagg
Bros., Inc. v. Brooks, 436 U.S. 149, 164-166 (1978).

b. Contrary to petitioners' suggestion (Alliance Br.
28-31; DAETC Br. 24), this Court's decision in Skinner

7 See Brief for the United States as Amicus Curiae at 24-30,
Communications Workers v. Beck, 487 U.S. 735 (1988) (No. 86­
637). This Court's cases that have discussed Hanson have not
themselves had to address whether state action was present.
Abood v. Detroit Rd. of Educ., supra, involved public sector work­
ers, and there was thus no state action issue in that case. 431 U.S.
at 217-220. Beck involved a private-sector labor agreement, and the
decision in that case turned on the interpretation of the National
Labor Relations Act, not the Constitution. The state action issue
accordingly did nnt arise. See 487 U.S. at 761 ("We need not
decide whether the exercise of rights permitted, though not com­
pelled, by [the Act] involves state action.").
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v. Railway Labor Executives' Ass'n, 489 U.S. 602
(1989), does not support their claim. In Skinner, the
Court noted that, "1[a]lthough the Fourth Amendment
does not apply to a search or seizure * * * effected by
a private party on his own initiative, the Amendment
protects against such intrusions if the private party acted
as an instrument or agent of the Government." Id. at
614. The Court then examined whether a railroad that
conducted drug tests authorized-but not required-by
federal regulations could be "deemed an agent or instru­
ment of the Government for Fourth Amendment pur­
poses," and concluded that it could. Ibid.

The federal regulations in Skinner preempted state law
or private agreements to the contrary, see 489 U.S. at
615, like the provisions at issue in this case. But the
federal regulations in Skinner took two significant addi­
tional steps as well. First, the regulations in Skinner
"confeD[red] upon the [government] the right to receive
certain biological samples and test results procured by
railroads" in drug tests. Ibid. Because the government
thus had the legal right to the fruits of the railroads'
search, the situation was comparable to one in which a
government agent participated in the search itself. Second,
the regulations in Skinner provided that "[a]n employee
who refuses to submit to the [drug] tests must be with­
drawn from [certain job activities]." Ibid. They therefore
inserted federal coercive force into the otherwise con­
sensual transaction between railroad and employee.

The Court in Skinner explained that no single factor
was dispositive; instead, "specific features of the regula­
tions combine[d] to convince :[the Court] that the Gov­
ernment did more than adopt a passive position toward
the underlying private conduct." 489 U.S. at 615. Un­
like the regulations in Skinner, Sections lO(a) and lO(c)
do not provide the government with any service or bene­
fit as a result of any private choices to prohibit (or not
to prohibit) indecent access programming, and no coer­
cive governmental power is employed to enforce those
choices of private cable operators. Accordingly, the "spe-

""----------------------
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cific features of the regulations" in this case demonstrate
that the conduct of the cable operators is not attributable
to the government.

5. Petitioners also seek support (Alliance Br. 32-35;
see DAETC Pet. 20 n.11; New York City Hr. 10-22)
from their characterization of private cable systems as
"public forums." As the court of appeals correctly dis­
cerned (see Pet. App. 28a), the public forum doctrine
derives from efforts to address the "issue of when the
First Amendment gives an individual or group the right
to engage in expressive activity on government property."
Cornelius v. NAACP Legal Defense ,& Educ. Fund, 473
U.S. 788, 815 (1985) (Blackmun, J., dissenting) (em­
phasis added); see also International Soc'y for Krishna
Consciousness, Inc. v. Lee, 112 S. Ct. 2701, 2707
(1992) .18 The access channels in this case plainly are
not government property-they "belong to private cable
operators; are managed by them as part of their systems;
and are among the products for which operators collect
a fee from their subscribers." Pet. App. 29a.1l In addi-

8 The mere fact that "an instrumentality 'is u~ed for the com­
munication of ideas or information' " does not automatically make
it a public forum, even when the instrumentality is publicly
owned. United States Postal Servo v. Greenburgh Civic Ass'ns,
453 U.S. 114, 130 n.6 (1981). A public forum for First Amend­
ment purposes thus "is not, for instance, a bulletin board in a
supermarket, devoted to the public's use, or a page in a news­
paper reserved for readers to exchange messages, or a privately
owned and operated computer network available to all those willing
to pay the subscription fee." Pet. App. 28a. Nor was the advertis­
ing space made available on the public buses at issue in Lehman v.
City of Shaker Heights, 418 U.S. 298 (1974), a public forum e,ven
though it was used for the communication of ideas. Greenburgh
Civic Ass'ns, 453 U.S. at 130 n.6.

\! Petitioners state that "this Court has expressly stated that
public forum analysis may be applied to 'private property dedi­
cated to public use.''' Alliance Br. 35 (quoting Cornelius, 473
U.S. at 801). But the Court in Cornelius cited no case law in
support of that proposition, and the forum at issue in Cornelius­
the Combined Federal Campaign-involved the use of government
property by government employees. 473 U.S. at 790, 801. Thus,
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tion, also unlike parks and streets and other genuine
public forums, access channels are available only to those
programmers unaffiliated with the cable operator, 47
U.S.C. 532(b) (1988 & Supp. V 1993), and PEG chan­
nels are set aside for "public, educational, or govern­
mental" programming. 47 U.S.C. 531 (1988). Finally,
at least with respect to leased access channels, cable opera­
tors charge a fee for their use.

As the Commission and the court of appeals concluded,
access obligations are thus most accurately described as
imposing a species of common carrier obligation on cable
operators. Pet. App. 139a-140a; id. at 31a. See FCC
v. Midwest Video Corp., 440 U.S. 689, 701 (1979). And
it is well settled in parallel situations that common carriers
are not required to refrain from distinguishing between
kinds of speech on the basis of content. See, e.g., Sable,
492 U.S. at 133 (Scalia, J., concurring) ("i[W]e do not
hold that the Constitution requires public utilities to carry
[indecent speech]."); Information Providers' Coalition v.
FCC, 928 F.2d 866, 877 (9th Cir. 1991) ("A telephone
carrier * * * may ban 'adult entertainment' from its net­
work."); Carlin Communications, 827 F.2d at 1297 (car-

the forum clearly was not "private property dedicated to public
use." Pet. App. 30a. And, as the court of appeals recognized (id.
at 30a-31a), this Court, in declining to equate private shopping
centers with public streets and parks, has characterized the
dedication-of-private-property-to-public-use theory as "attenuated"
and "by no means" constitutionally required. Hudgens v. NLRB,
424 U.S. 507, 519 (1976); Lloyd Corp. v. Tanner, 407 U.S. 551, 569
(1972). While the First Amendment does not prohibit a legislative
requirement that portions of such private property be made avail­
able in some circumstances for the exercise of free expression
(PruneYard Shopping Center v. Robins, 447 U.S. 74 (1980», that
does not mean that the First Amendment itse:lf imposes such a
duty in the absence of a legislative requirement. Thus, the Prune­
Yard situation may be what the Court had in mind in referring
to "private property" in Cornelius.
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rier generally under no constitutional restraints in its policy
of banning all "adult" programming from its network).w

B. The First Amendment Permits The Government To
Allow Cable Operators To Choose Whether Or Not
To Allow Indecent Access Programming

Although an individual cable operator's decision to pro­
vide or withhold indecent programming on access chan­
nels cannot itself be attributed to Congress, state action
does inhere in Congress's enactment of a statute giving
operators such editorial freedom. Congress's authorization
of private editorial choice in Sections 10(a) and 10(c) is
constitutionally permissible. This Court has stated that
"assuring that the public has access to a multiplicity of in­
formation sources is a governmental purpose of the highest
order, for it promotes values central to the First Amend­
ment," Turner, 114 S. Ct. at 2470; see 47 U.S.c. 521 (4).
To further that purpose, Congress has required cable opera­
tors to maintain access channels. Congress also, however,
has a very substantial interest in protecting the expressive
rights of cable operators who do not want to become
purveyors of patently offensive programming regarding
sexual and excretory matters. Sections 10(a) and 10 (c)
represent Congress's effort to achieve both purposes. The
First Amendment does not require Congress to sacrifice
either of them in order to pursue the other.

1. Sections 10(a) and 10(c) differ from most content­
based regulations that are challenged on First Amend­
ment grounds, because Sections 10(a) and 10 (c) are

10 The Alliance petitioners suggest (Br. 18--19, 31-32) that state
action is present because the FCC has a continuing role in the
implementation of Section 10 by resolving disputes concerning the
definition of indecency under the statute. But the, government's
role in ensuring that a cable operator's editorial choices do not
violate access programmers' statutory guarantees. does not make
the government the source of those choices. Analogously, the gov­
ernment's role in ensuring that employe'rs do not hire or fire em­
ployees in violation of the civil rights laws does not somehow
convert an employer's hiring or dismissal decisions into state
action.
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not restrictions on the right of the public to engage in
free expression. Instead, they permit private participants
in the marketplace of ideas to avoid serving as conduits
for the speech of other private participants in the same
marketplace. Or, to put the same point another way,
Sections 10(a) and IO(c) limit programmers' expressive
activity only insofar as-and to precisely the same extent
as-they expand that of the operators.'l1 Cf. Midwest
Video, 440 U.S. at 700; Pet. App. 15a.

In those narrow circumstances, the fact that Sections
10(a) and 10(c) distinguish among categories of speech
based on content does not pose the same dangers that
content-based regulation ordinarily does. Where, as here,
a challenged regulation directed at restoring editorial
freedom does not restrict the overall ability of the public
to engage in free expression, the regulation should be
upheld so long as it is reasonable and viewpoint-neutral.
See, e.g., Rosenberger v. Rector & Visitors of Univ. of
Virginia, 115 S. Ct. 2510, 2517 (1995) (speech in
"limited public" forum); International Soc'y for Krishna
Consciousness, 112 S. Ct. at 2705-2706 (speech in non­
public forums); Burson v. Freeman, 504 U.S. 191, 214
(1992) (Scalia, J., concurring in the judgment) (same);
see also R.A.V. v. City of St. Paul, 505 U.S. 377, 390
(1992) (although viewpoint-based regulations of obscene
speech are inherently unlawful, content-based distinctions
may be permissible so long as "there is no realistic possi­
bility that official suppression of ideas is afoot"); id. at
430 (Stevens., J., concurring in the judgment) ("{W]e
have implicitly distinguished between restrictions on ex­
pression based on subject matter and restrictions based
on viewpoint, indicating that the latter are particularly
pernicious."); Broadrick v. Oklahoma, 413 U.S. 601, 616
(1973).

11 When analyzing Congress's authority to enact speech-related
laws, this Court has found it relevant (though not dispositive)
that a given regulation is necessary to mediate the competing
speech rights of two sets of private parties. See, e.g., CBS, Inc. v,
FCC, 453 U.S. 367,396-397 (1981).
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Thus, there would be no constitutional impediment to
a federal statute authorizing cable operators, at their dis­
cretion, to confine programming on access channels to
coverage of politics and world events. Likewise, Congress
could authorize cable operators not to permit the use of
access channels for music or sports shows. In either case,
Congress's grant of authority would be reasonable; in
neither case would it "rais[e] the specter that the Govern­
ment may effectively drive certain ideas or viewpoints
from the marketplace," Turner, 114 S. Ct. at 2458 (quot­
ing Simon & Schuster, Inc. v. Members of New York
State Crime Victims Rd., 502 u.s. 105, 116 (1991)),
even though the statutes at issue would undeniably dis­
tinguish among kinds of speech on the basis of content.

The same is true of Sections 10 (a) and 1O( c). Those
provisions are a reasonable means of permitting cable
operators to control what they, as participants in the
marketplace of ideas, must transmit to the public. In
addition, they are viewpoint-neutral: What they single
out for special treatment are not "viewpoints" (indecent
speech could relate to a myriad of mutually inconsistent
"viewpoints"), but the manner in which those viewpoints
are presented. Cf. FCC v. Pacifica Foundation, 438 U.S.
726, 743 n.18 (1978) (plurality opinion) (noting that
"[a] requirement that indecent language be avoided will
have its primary effect on the form, rather than the content
of serious communication" and that '4[t]here are few, if
any, thoughts that cannot be expressed by the use of less
offensive language").

2. Reasonable, viewpoint-neutral regulation in this
context is particularly unobjectionable where the subject
of the regulation is indecent expression. This Court has
invalidated laws that bar all access to indecent material,
regardless of whether such measures are necessary to pro­
tect the welfare of children or the rights of third parties.
See, e.g., Sable, 492 U.S. at 126-129. But the Court also
has consistently upheld other laws that, technically on
the basis of "content," single out indecent speech for
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special restrictions.:12 The Court has recognized that such
material, whatever its contribution to the marketplace
of ideas,1II can present an almost visceral "assault" on the
sensibilities of those who wish to avoid it. Pacifica, 438
U.S. at 749.:14 A publisher has a right to display nudity
in the centerfold of magazines whose contents readers
presumably know in advance, but he does not have the
right to display the same nudity on a highway billboard.

1:2 See, e.g., Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675
(1986) ; Pacifica, 438 U.S. at 749-750; Ginsberg v. New York, 390
U.S. 629 (1968); see also Barnes v. Glen Theatre, Inc., 501 U.S.
560 (1991) (upholding enforcement of public indecency law to
prohibit expressive nude dancing); City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41 (1986) (upholding restrietivezoning
scheme directed at adult movie theaters); Young v. American Mini
Theatres, Inc., 427 U.S. 50 (1976) (similar); see generally R.A.V.,
505 U.S. at 429 (Stevens, .T., concurring in the judgment).

1:3 Some of this Court's opinions suggest that indecent expression
contributes so little to the marketplace of ideas that it merits less
constitutional protection than speech closer to the core of the
First Amendment. See Barnes, 501 U.S. at 566 (plurality opinion)
("nude dancing of the kind sought to be performed here is expres­
sive conduct within the outer perimeters of the First Amendment,
though we view it as only marginally so") ; Bethel, 478 U.S. at 685;
Pacifica, 438 U.S. at 743 (plurality opinion) (indecent expression
"surely lie[s] at the periphery of First Amendment concern");
Young, 427 U.S. at 70-71 (plurality opinion) (because "society's
interest in protecting [pornographic] expression is of a wholly
different, and lesser, magnitude than the interest in untrammeled
political debateL] * * * the State may legitimately use the content
of these materials as the basis for placing them in a different
classification from other motion pictures"); cf. FCC v. League of
Women Voters, 468 U.S. 364, 383 (1984) (restrictions on core
political speech require "especially careful" re!view).

14 Petitioners repea,tedly and inaccurately characterize what is
at issue here as speech that "touches on sex," DAETC Br. 12, the
"works of artists such as Courbet or Rodin or Picasso," id. at 30,
"discussions of relationships between and among the sexes," id. at
35, or "the word 'breast,'" Alliance Br. 47. See also DAETC Br.
42, 44. To the contrary, materials that have in fact been found
to be indecent under the standard that would apply in this case
are aptly characterized as assaulting the viewer or listener. See
p. 46 n.25, infra.
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Sections 10(a) and 10(c) embody that same principle.
Unlike the fiat indecency ban at issue in Sable, those pre­
visions do not interfere with the right to communicate
indecent expression through an unbroken chain of con­
senting private parties. Instead, Sections 10(a) arid
1O(c) preserve the right of cable operators to avoid be­
coming purveyors of indecent material on their own sys­
tems. The government's interest in preserving that right
is no less vital than its corresponding interest in pro­
tecting the right of viewers to avoid unwanted exposure
to indecent programming. Cf. Turner, 114 S. Ct. at 2456
(noting rights of cable operators as disseminators of
speech). No one has an absolute right to convey such
material to--or through-unwilling third parties.

II. SECTION lO(b), WHICH RE~QmRESSUBSCRIBERS
TO REQUEST INDE,CENT LEASED ACCESS PRO·
GRAMMING BEFORE GABLE OPERATORS MAY
PROVIDE IT TO THEM, IS CONSTITUTIONAL

Unlike Sections 10(a) and IO(c), which give operators
a choice, Section IO (b) requires operators "to place on
a single channel all [leased access] indecent programs"
and "to block such single channel unless the subscriber
requests access to such channel in writing." 47 U.S.c.
532(j) (l )(A) and (B) (Supp. V 1993). The segrega­
tion and blocking scheme required by the statute is thus
plainly action attributable to the government that is sub­
ject to constitutional constraints. In our view, its consti­
tutionality does not depend on the application of strict
scrutiny, since a more lenient standard of review applies
to regulations designed to protect children from indecent
materials on television. Even if it were subject to strict
scrutiny, however, it would be constitutional, because the
interests in protecting children on which it is based are
compelling and because it is narrowly tailored to advance
those interests.
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A. Section lO(b) Is Not Subject To Strict Scrutiny

1. In Pacifica, this Court addressed the FCC's author­
ity to regulate indecent but non-obscene programming
broadcast over the airwaves. The Court did not apply
strict scrutiny, but a more lenient standard of review.
See 438 U.S. at 748. In adopting that approach, the
Court did not rely on the scarcity concerns that have
supported more lenient treatment of content-based re­
quirements that broadcasters provide programming in the
public interest. See Red Lion Broadcasting Co. v. FCC,
395 U.S. 367, 388 (1969). Instead, the Court rested on
two independent considerations that are equally relevant
to cable television, which, like broadcasting, conveys
highly diversified programming to a mass audience that
does not specifically request each program.

First, as this Court noted, radio and television broad­
casting "have established a uniquely pervasive presence
in the lives of all Americans. Patently offensive, indecent
material presented over the airwaves confronts the citizen,
not only in public, but also in the privacy of the home,
where the individual's right to be left alone plainly out­
weighs the First Amendment rights of an intruder."
Pacifica, 438 U.S. at 748.

That concern applies to regulation of indecency on
cable television no less than to its regulation over the air­
waves. Television confronts the viewer with a limitless
variety of images-.some welcome, some not-whether a
particular television set is attached to a cable or to an
antenna. To be sure, cable subscribers "invite" those
images into their homes by connecting their sets to the
cable provider's signals. Cf. Cruz v. Ferre, 755 F.2d
1415 (11th Cir. 1985). That "invitation" is indistin­
guishable, however, from the affirmative steps any viewer
must take to "invite" broadcast signals into the home:
e.g., purchasing a television set, attaching an antenna,
and adjusting the antenna and the television's tuning knob
to pick up local broadcast programming. In this sense,
television signals (whether cable or broadcast) never
intrude into the home without being "invited" in. What
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intrudes, and what Pacifica denies the most stringent level
of constitutional protection, are the indecent images that
confront a viewer as unwanted and unexpected compon­
ents of a highly diversified programming package. Thus,
as the court of appeals observed (Pet. App. 34a), "[a]
cable subscriber no more asks for [indecent] program­
ming than did the offended listener in Pacifica who turned
on his radio."

No matter how indecent images enter the home, of
course, any television viewer has the option of turning
them off. As Pacifica held, however, that option does not
affect the level of constitutional scrutiny. "To say that
one may avoid further offense by turning off the radio
when he hears indecent language is like saying that the
remedy for an assault is to run away after the first blow.
One may hang up on an indecent phone call, but that
option does not give the caller a constitutional immunity
or avoid a harm that has already taken place." 438 U.S.
at 748-749; see also id. at 748 (because audience "con­
stantly tun[es] in and out," prior warnings cannot "com­
pletely protect the * * * viewer from unexpected program
content"); Pet. App. 34a.15

This Court also based its decision in Pacifica on the
additional ground that radio and television are "uniquely
accessible to children, even those too young to read."
438 U.S. at 749. Combined with the government's in­
terests in protecting the "well-being of its youth" and in
facilitating parental supervision, "[t]he ease with which
children may obtain access to broadcast material * * *

15 CE. Sable, 492 U.S. at 127-128 (invalidating flat ban on dial-a­
porn services because, "[u] nlike an unexpected outburst on a radio
broadcast, the message received by one who places a call to a dial­
a-porn service is not so invasive or surprising that it prevents.
an unwilling listener from avoiding exposure to it"); Bolger v.
Youngs Drug Prods. Corp., 463 U.S. 60, 74 (1983) (invalidating
flat ban on mailing of unsolicited contraceptive advertisements in
part because, unlike "uniquely pervasive" broadcast media, "[t]he
receipt of mail is far less intrusive and uncontrollable") (emphasis
omitted).
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amply justif[ies] special treatment of indecent broadcast­
ing." [d. at 749-750 (quoting Ginsberg v. New York,
390 U.S. 629,640 (1968». Again, this principle is no
less applicable to cable television than to broadcast tele­
vision. From a child's perspective, both the means and
the effect of exposure to indecent programming are iden­
tical whether the signal reaches the family television set
by air or by cable.16

Indeed, the application of different standards of review
to the regulation of indecency on cable television and on
broadcast television could lead to absurd results. A large
majority of American households now subscribes to cable
television (on which local broadcast stations are among
the available channels). Turner, 114 S. Ct. at 2454. In
most households, there is thus no practical difference, from
the viewer's perspective, between programming carried
over broadcast channels and programming carried on non­
premium cable channels, such as leased access channels.
It is constitutionally permissible to prohibit broadcasters
from televising indecent material at times when large
numbers of unsupervised children are likely to be in the
audience. Pacifica, 438 U.S. at 748-750; Action for Chil­
dren's Television v. FCC, 58 F.3d 654 (D.C. CiT. 1995)
(in bane), cert. denied, Nos. 95-509 & 95-520 (Jan. 8,
1996) . If regulations governing indecent programming
on cable systems are subject to a stricter standard that

16 Because the Pacifica standard applies, petitioners' citation of
cases concerning restrictions on the "content" of "controve'rsial"­
and non-indecent--speech disseminated through other media is un­
availing. Alliance Br. 36-37; see also DAETC Br. 38-39. In case
after case, this Court has upheld laws that, on the basis of "content,"
single out indecent speech for special restrictions narrowly tailored
to protect children. See p. 26 n.12, supra. Moreover, Pacifica rests
on the premise that the special characteristics of television and
radio programming make indecency conveyed through those media
subject to greater regulation than indecency in other media. 438
U.S. at 748. As Pacifica holds, such regulation is subject to a less
exacting standard of review than speech restrictions that involve
neither indecency, children, nor the intrusiveness and accessibility
of television.
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leads to a different result, then unsupervised children will
only have to change the channel to view indecent material.
That result would both undermine the broadcast indecency
rules and make no sense as a practical matter. Accord­
ingly, regulations governing indecent programming carried
on leased access channels should be judged by the same
standard applicable to indecent programming carried over
broadcast channels. That standard should be the less
stringent standard applied by this Court in Pacifica.

2. Petitioners err in arguing (Alliance Br. 20-21,
36-37; DAETC Hr. 22, 38-39) that this Court determined
in Turner, 114 S. Ct. at 2457, that strict scrutiny applies
to all content-based regulation of cable television, and that
that determination is fully applicable in the context of
this case.

It has long been clear that, because "a less rigorous
standard of First Amendment scrutiny [applies] to broad­
cast regulation," this Court's cases "permitted more in­
trusive regulation of broadcast speakers than of speakers
in other media." Turner, 114 S. Ct. at 2456 (citing Red
Lion Broadcasting Co. v. FCC, supra, and National Broad­
casting Co. v. United States, 319 U.S. 190 (1943».
The "justification for [that] distinct approach to broadcast
regulation" was "the unique physical limitations of the
broadcast medium"-in particular, "[t]he scarcity of
broadcast frequencies" and "the inherent physical limita­
tion on the number of speakers who may use the broadcast
medium." Turner, 114 S. Ct. at 2456-2457. In Turner,
this Court declined to extend the principle of more lenient
scrutiny to laws imposing affirmative programming require­
ments on the cable industry, "because cable television does
not suffer from the inherent limitations that characterize
the broadcast medium." [d. at 2457.

The Court's ruling in Turner has nothing to do with the
separate question whether the Pacifica doctrine applies to
regulations of indecency on cable television. Unlike the
Red Lion principle, which applies broadly to regulations
compelling programming in the public interest, the Pacifica
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doctrine applies narrowly to regulations restricting inde­
cent programming. Moreover, the Court's opinion in
Pacifica rests its conclusions regarding the less rigorous
standard of review entirely on the intrusiveness of radio
and television and their unique accessibility to children­
factors that the Court in Turner had no occasion to men­
tion or discuss-rather than the scarcity rationale that the
Court in Turner did discuss and found inapplicable to
cable. Indeed, the Court in Turner left room for the con­
tinued application of the Pacifica approach to cable tele­
vision, stating that "the First Amendment, subject only
to narrow and well-understood exceptions, does not coun­
tenance governmental control over the content of messages
expressed by private individuals." 114 S. Ct. at 2458
(emphasis added). Because the Pacifica doctrine provides
one of those exceptions, this Court's opinion in Turner
does not cast doubt on its continued application to cable
television.

B. Section IO(b) Is A Constitutional Means Of Realiz­
ing The Government's Compelling Interest In Pro­
tecting The Well-Being Of Children

1. This Court has often affirmed that the government
has a "compelling interest in protecting the physical and
psychological well-being of minors," an interest that "ex­
tends to shielding minors from the influence of [indecent
expression] that is not obscene by adult standards." Sable,
492 U.S. at 126 (citing Ginsberg, 390 U.S. at 639-640,
and New York v. Ferber, 458 U.S. 747, 756-757 (1982»;
see also Sable, 492 U.S. at 131; Bethel School Dist. No.
403 v. Fraser, 478 U.S. 675, 683-684 (1986); Pacifica,
438 U.S. at 749-750. There are two aspects to that in­
terest, either of which, standing alone, justifies reasonable
government regulation of indecent speech. First, the gov­
ernment has an interest in helping parents exercise "au­
thority in their own household to direct the rearing of
their children." Ginsberg, 390 U.S. at 639; Action for
Children's Television v. FCC, 58 F.3d at 661. Second,

~~-~--------. ------------
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quite apart from facilitating parental supervision, the gov­
ernment has an "independent interest in the well-being of
its youth." Ginsberg, 390 U.S. at 640; see also Sable,
492 U.S. at 126; Ferber, 458 U.S. at 756-757; Pacifica,
438 U.S. at 749-750; Prince v. Massachusetts, 321 U.S.
158,165 (1944).

The government's interest in shielding children from
indecency on leased access channels is no less vital than
its interest in shielding them from indecent messages con­
veyed over phone-sex lines, see Sable, 492 U.S. at 126,
in school assemblies, see Bethel School Dist., 478 U.S. at
683-684, through the airwaves, see Pacifica, 438 U.S. at
749-750, or in pornographic magazines, see Ginsberg,
390 U.S. at 639-640. In each case, the harm that the
government seeks to forec1ose-a child's exposure to pat­
ently offensive depictions of sexual and excretory activi­
ties-is exactly the same. As this Court has recognized,
premature and repeated exposure to such material can
"seriously damag[e]" a child's development, particularly
the development of younger children "on the threshold of
awareness of human sexuality." Bethel School Dist., 478
U.S. at 683-684; accord 138 Congo Rec. S649 (daily ed.
Jan. 30, 1992) (statement of Sen. Coats) ("It is no
secret that early and sustained exposure to hard core
pornography can result in significant physical, psycho­
logical, and social damage to a child."); see also Sable,
492 U.S. at 126; Pacifica, 438 U.S. at 749-750. Notably,
petitioners do not contend otherwise. See, e.g., Alliance
Hr. 37.

2. Section 10(b) is also the least restrictive means of
ensuring that children do not watch indecent programming
on leased access channels without their parents' consent.
Unlike the statute at issue in Sable, which denied adults
as well as children any opportunity whatsoever to obtain
access to indecent "dial-a-porn" messages, see Sable, 492
U.S. at 127,17 Section 10(b) permits adults to watch what-

17 See also Bolger, 463 U.S. at 73 (invalidating federal statute
that categorically banned unsolicited mailing of contraceptive ad-
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ever indecent programs they wish, whenever they wish,
on leased access channels.

On the exercise of that right Section 10 (b) places a
single, easily satisfied, condition: that adults who wish to
view such programs tell their cable companies, confiden­
tially, of that choice. As the court of appeals observed,
"the difference between the two systems amounts to this:
under the 1984 Act, I[indecent] material got into the
home unless the subscriber locked it out; under the 1992
Act, ![such] material does not get into the home unless
the subscriber invites it in. Either way the programmers'
products are available to those who want to watch them."
Pet. App. 37a.

Petitioners contend (Alliance Br. 48 & n.36; DAETC
Br. 43-45) that Lamont v. Postmaster General, 381 U.S.
301 (1965), bars the government in any context from
requiring individuals to request expressive material as a
precondition to receiving it. But Lamont involved a law
barring the delivery of "communist political propaganda"
to persons who had not written the government to request
it. Apart from the fact that the statute at issue in Lamont,
unlike Section 10 (b), regulated political speech at the
core of the First Amendment, Section 10 (b) poses no
threat of stigma or intimidation, as the court of appeals
recognized. Pet. App. 39a n.23. Section 10(b) simply
requires those who wish to view indecent programming
on leased access channels to mail a request to their cable
operators (not to the government), and federal law re­
quires those operators to keep each such request confi­
dential. See 47 U.S.C. 551 (1988 & Supp. V 1993).18

vertisements without giving those who wished to read such adver­
tisements any effective way to receive them). As this Court empha­
sized in each case, both Sable and Bolger are also distinguishable
because dial-a-porn services and mailed advertisements are less
intrusive and less accessible to children than television or radio
programming. See Sable, 492 U.S. at 128; Bolger, 463 U.S. at 74.

18 When Time Warner's New York City cable subsidiary recently
announced plans to scramble indecent programming on one of its
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Petitioners argue that even that negligible "burden" on
speech is unconstitutional because, they contend, there are
even less speech-restrictive means to the same end. Petition­
ers claim that the government can fully vindicate its in­
terest in shielding children from indecent programming by
relying entirely on the initiative of parents to block such
programming themselves, whether through "lockbox" tech­
nology or through "reverse central blocking," which would
require cable operators to block indecent leased access
programming only to those subscribers who specifically
ask them to block it.

It is true that lockboxes provide "one method for deal­
ing with obscene or indecent programming," H.R. Rep.
No. 934, 98th Cong., 2d Sess. 70 (1984) (emphasis
added), and so would a scheme of "reverse central block­
ing." But subscriber-initiated measures alone cannot solve
some of the most important problems posed by indecent
programming. To the contrary, as Congress recognized
in passing the 1992 Cable Act, Section 10 (b) constitutes
the only effective means of advancing both the govern­
ment's interest in facilitating parental supervision and its
separate interest in ensuring that indecent programming
will not harm any child whose parents have not specifically
chosen to allow such programming into the home. See
Ginsberg, 390 U.S. at 639-640.

a. In the absence of Section 10 (b), subscriber-initiated
blocking measures would not protect children from in­
decent programming unless and until their parents had
taken several affirmative steps. Parents would have to
discover that leased access channels convey indecent pro­
gramming into their homes even though they never specifi­
cally ordered it; they would have to learn about-and
focus on-their option to block such programming; and

leased access channe'ls, more than 50,000 subscribers responded in
writing to request access to the scrambled channe1. Soo Goldstein
v. Manhattan Cable Television, Inc., No. 90 Civ. 4750 (LES)
(S.D.N.Y. Sept. 20, 1995), slip op. 15.
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they would have to take the initiative to ensure that such
programming is in fact blocked. In the case of lock­
boxes, parents would have to discover that such devices
exist; find out that their cable operators offer them for
sale; spend the time and money to buy one; learn how to
program the lockbox to block undesired programs; and,
finally, exercise sufficient vigilance to ensure that they
have, indeed, locked out whatever indecent programming
they do not wish their children to view.

As Congress recognized, many parents, even those who
would not affirmatively choose to permit indecent pro­
gramming on their family televisions, would fail to take
some or all of those steps. That fact reveals both the
ineffectiveness of relying entirely on subscriber-initiated
measures to protect children from viewing indecent pro­
gramming and, at the same time, the principal reason why
commercial providers of indecent programming would
prefer to place the burden of taking action on parents
who wish to keep indecency out of their homes. Given
the choice, some parents would affirmatively decide to let
their children view indecent programming on television.
Many would affirmatively choose to keep their children
from viewing such programming. Between those two poles,
however, are the innumerable parents who-through ab­
sence, distraction, indifference, inertia, or insufficient in­
formation-would make no affirmative choice at all.

Petitioners' challenge to Section 10 (b) rests on the
premise that Congress has no valid interest in protecting
the children of this latter group of parents from unimpeded
access to patently offensive televised depictions of sexual
and excretory functions or organs. That premise, however,
is irreconcilable with this Court's decisions. The govern­
ment's "compelling" interest in shielding children from
indecency, Sable, 492 U.S. at 126, extends beyond facili­
tation of parental supervision to the government's own
"independent interest in the well-being of its youth." Gins­
berg, 390 U.S. at 640. As this Court observed in upholding
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a prohibition on the sale of pornography to minors, "[w]hile
the supervision of children's reading may best be left to
their parents, the knowledge that parental control or guid­
ance cannot always be provided and society's transcendent
interest in protecting the welfare of children justify reason­
able regulation of the sale of material to them." Ibid.

Significantly, Section IO(b) does not place that interest
in conflict with the right of parents to bring up their
children however they see fit, nor, again, does it keep
those parents themselves from viewing indecent program­
ming on leased access channels. Parents who wish to
expose their children to televised indecency remain free
to do just that, so long as they take the time to mail a
simple request to their cable companies. Instead, among
its other purposes, Section IO(b) asserts the government's
interest in the well-being of those children whose parents
have failed to decide, one way or the other, whether in­
decent leased access programs should continue to appear
on the family television. And no provision could advance
that interest in a less speech-restrictive manner than Sec­
tion lOeb). Indeed, the government cannot advance that
interest at all without establishing a default rule that,
absent a clear parental choice to the contrary, children
will not have access to indecent programming.

b. Even if the government's interest in regulating tele­
vised indecency were limited to the facilitation of parental
supervision, Section IO(b) is the least restrictive means
of achieving that end as well. The provision reflects,
among other things, a reasonable presumption that many­
if not most-parents, if they had to choose, would wish
to have available the most effective means of keeping
their children from viewing indecent programming.

Section IO(b) also eliminates the possibility that chil­
dren will have the opportunity to become regular viewers
of indecent programming on leased access channels long
before their parents could find out and take remedial
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action. Indeed, that same concern led Congress and the
Commission to determine that they could not adequately
protect children from exposure to "dial-a-porn" services
simply by requiring telephone companies to honor a
parent's request to block access to indecent prerecorded
messages from the parent's home telephone. Both the
Second and the Ninth Circuits have upheld that determi­
nation on the ground that '~[a] parent often does not
request central office blocking until after the minor has
consummated a call and the parent has discovered it on
the telephone bill. * * * [F]rom a practical standpoint,
central blocking is invoked only after the minor's physical
and psychological well-being have been damaged." Infor­
mation Providers' Coalition, 928 F.2d at 873; accord Dial
Information Servs. Corp. v. Thornburgh, 938 F.2d 1535,
1542 (2d Cir. 1991) ("[H]alf of the residential house­
holds in New York are not aware of either the availability
of dial-a-porn or of blocking. * * * It always is more
effective to lock the barn before the horse is stolen."), cert.
denied, 502 U.S. 1072 (1992). In adopting its imple­
menting regulations for Section 10(b), the Commission
recognized that a similar problem would undermine the
effectiveness of relying solely on lockboxes or other sub­
scriber-initiated measures to shield children from indecency
on leased access channels. See Pet. App. 134a-137a.11l

19 As the court of appeals and the Commission also observed, the
very nature of lockbox technology poses problems of implementation
that seriously reduce its effectiveness as a means of parental super­
vision. Because leased access programming "may come from a
wide variety of independent sources, with no single editor control­
ling their selection and presentation," parents forced to rely entirely
on a lockbox approach would be "required to manually install,
activate, and deaetivate" their lockboxes each time they sought to
keep indecent programming out of their homes, and their attempits
"would not always be successful." Pet. App. 136a-137a; see id. at
34a-35a. The alternative would be to permanently block out the
separate channel (which may have other, non-indecent programming
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Just as important, a regulatory scheme that relied en­
tirely on the initiative of parents to block indecent leased
access programs from their own homes would do nothing
at all to help parents keep their children from viewing
such programs in other people's homes. To help parents
meet that concern, Section 10(b) offers the least speech­
restrictive solution: It ensures that indecent leased access
programing will appear only in the homes of those who
affirmatively request it. To be sure, that approach does
not eliminate the possibility that, without their parents'
knowledge, some children will view indecent programming
in the homes of those who do request such programming.
But that risk reflects the inevitable balance that Congress
had to strike between the right of parents to insulate their
children from indecent programming and the opposing
right of other adults to choose to view such programming.

Alliance, though not DAETC, further contends (Br.
38) that a "safe harbor" restriction, under which indecent
programming could be shown only during the late-night
hours, would be less speech-restrictive than Section
IO(b)'s segregation and blocking provisions. In important
respects, however, a safe-harbor scheme would be more
restrictive than Section lOeb), since segregation and block­
ing, unlike a chronological safe harbor, permits willing
subscribers to receive indecent programming at all hours
of the day.

This is not to say, of course, that a blocking scheme
would be constitutionally required for every medium, since
blocking is technologically feasible in some media but not
in others.:oo Where technology permits a choice between

on it) and forgo the programming on that channel "entirely."
ld. at 137a; see id. at 35a.

20 In broadcasting, for example, because it is technologically im­
practicable (at least at present) to implement a central office
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mandatory time-of-day restrictions and a technique that
permits 24-hour access, however, the First Amendment
surely permits Congress to pick the latter.lll

In. SECTION 10 IS NOT UNCONSTITUTIONALLY
UNDERINCLUSIVE

Petitioners claim that, whether or not Section lOis an
effective means of shielding children from indecent pro­
gramming, it is impermissibly "underinclusive," because
it applies only to indecent programming on access chan­
nels and not to such programming on other cable chan­
nels. See Alliance Br. 41-43; see also DAETC Br. 47­
48. That claim is without merit.

First, Sections 10(a) and 10(c) eliminate, rather than
create, a distinction among cable channels. The 1984

"blocking" scheme to screen indecent programming on existing
television sets and radios, Congress has employed a safe-harbor
approach. See Action fo1' Children's Television, 58 F.3d 654 (D.C.
Cir. 1995) (in bane), cert. denied, Nos. 95-509 & 95-520 (Jan. 8,
1996) .

21 Nor does Section 10 (b) impose a "prior restraint" on speech,
as petitioner Alliance contends (Br. 47-48). The provision does
not prevent the carriage of indecent leased access programming;
it just requires that a cable subscriber submit a written request
to the operator before gaining access to such programming. Be­
cause any subscriber can make such a request, Section 10 (b) does
not "restrain" indecent speech at all. See Dial Information Servs.,
938 F.2d at 1543; Information Providers' Coalition, 928 F.2d at
878. Alliance also complains (Br. 48) that cable operators. halVe
30 days in which to comply with requests for access to blocked
programming on le~sed access channels. See 47 C.F.R. 76.701 (c).
The 30-day period, however, is the maximum allowable under the
Commission's rules, and in many cases access will be made available
in less time. In any event, that fairly brief waiting period is
necessary to ensure that a cable operator will be able to verify
that the requestor is at least 18 years old. See generally Pet. App.
164a. And if the regulation permits too long a period, the appro­
priate remedy is to shorten the period specified in the regulation,
no.t to invalidate the statute.

.. -- _------------
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Cable Act generally barred cable operators from exercis­
ing "any editorial controls" over programming on access
channels but imposed no such restriction on other chan­
nels. See 47 U.S.c. 531 (e), 532(c)(2) (l988).~ Sec­
tions 10(a) and 10(c) restore operators' editorial control
over indecent programming on access channels by ensur­
ing that cable operators have the discretion to prohibit
such programming if they so choose. See 47 U.S.C. 531
note, 532(h) (Supp. V 1993).

Second, Section lOeb), which requires cable operators
to segregate and block any indecent programming that
they pennit on leased access channels, draws a reasonable
distinction between those channels and other channels.
Congress found that leased access channels-which fed­
eral law compels a cable operator to transmit to sub­
scribers as part of its basic service-presented the most
severe aspect of the problem of unrequested indecent
programming on cable television. Pet. App. 40a-41a.
Most other indecent programming appears either on
"premium" channels (such as HBO or the Playboy Chan­
nel) or as pay-per-view offerings, neither of which sub­
scribers receive unless and until they make a specific
request. See id. at 138a n.20. Nothing in the First
Amendment prevents Congress from reasonably deciding
to impose the segregation and blocking requirements of
Section 10(b) only where they are most needed. See
United States v. Edge Broadcasting Co., 113 S. Ct. 2696,
2707 (1993). Under the alternative view, the First
Amendment would embody a constitutional requirement
that government authorities, when enacting or implement-

22 The only exception is that cable operators must carry local
broadcast stations, whose programming they cannot control. See
generally 47 U.S.C. 534, 535 (Supp. V 1993) ; Turner Broadcasting
Sys., Inc. v. FCC, supra. Under a separate statutory scheme, how­
ever, Congress has limited indecency on broadcast stations to the
late evening hours. See generally Action lor Children's Television
v. FCC, 58 F.3d 654 (D.C. Cir. 1995) (in banc) , cert. denied,
Nos. 95-509 & 95-520 (Jan. 8, 1996).



-.-fErp'

43

ing otherwise permissible speech regulations, err on the
side of restricting as much speech as possible.

IV. SECTION 10 IS NOT UNCONSTITUTIONALLY
VAGUE

Section lOis not rendered unconstitutionally vague be­
cause it applies to "indecent" programming, as petitioners
contend. See Alliance Br. 43-47; DAETC Br. 25-32.

Under the Commission's traditional definition of inde­
cency, which Section 10 incorporates, programming is
indecent only if it "describes or depicts sexual or excre­
tory activities or organs in a patently offensive manner
as measured by contemporary community standards for
the cable medium." 47 C.P.R. 76.701 (g); see also 47
C.F.R. 76.702. This Court has declined invitations to
find that definition unconstitutionally vague,i23 as have the
several courts of appeals that have considered the issue.
See Action for Children's Television, 58 F.3d at 659;
Information Providers' Coalition, 928 F.2d at 874-875;
Dial Information Servs., 938 F.2d at 1540-1541.

Petitioners' position is also in serious tension with this
Court's decisions rejecting vagueness challenges to statutes
prohibiting obscenity. In Fort Wayne Books, Inc. v.

23 The definition was the subject of a vagueness challenge in
Pacifica itseU, see American Broadcasting Cos., Inc., et aL, Amicus
Br. 33-39 (No. 77-528), but the Court upheld the Commission's
authority to restrict a specific broadcast without expressing concern
about the determinacy of the Commission's definition-and, in­
deed, after quoting portions of that definition with apparent
approval. See 438 U.S. at 739, 741.

Likewise, Sable presented a challenge to the Commission's defi­
nition as applied to "dial-a-porn" telephone messages. See Brief
for Appellant/Cross-Appellee Sable Communications of California,
Inc., at 32-37 (Nos. 88-515 & 88-525). In striking down a flat
congressional ban on all indecent prerecorded messages on "diaI­
a-porn" lines, th is Court expressed no concern that any aspect of
the Commission's gene,ric definition of indecency would preclude
more narrowly tailored efforts to regulate such messages. See
492 U.S. at 128.
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